TIME:

LEGISLATIVE LIAISON COMMITTEE

AUGUST 2, 2021

AGENDA

1:00 p.m.

LOCATION: City Hall Conference Room

1)

2)

3)

4)

5)

1 Public Square, 4th Floor

CALL TO ORDER

ATTENDANCE

ADOPTION OF MINUTES: July 26

TOPICS FOR DISCUSSION AND CONSIDERATION

1. Open Records Laurie Matta

2. Cannabis Councilperson Reynolds, Councilperson Butler
3. Award of Attorney Fees Lance Baker

ADJOURNMENT



OPEN RECORDS

There is a loophole in the law that costs the City significant time and money
necessary to redact records and we have no way to recoup the money if the
citizen just wants to come view the records. We should be able to charge if
any city time is necessary to prepare the records. Also, in Florida there was a
nuisance clause that allowed cities to deny record requests if it was an
unnecessary burden on the taxpayers due to excessive requests.



LEGISLATIVE LIAISON COMMITTEE
JULY 26, 2021

MINUTES

TIME: 1:00 p.m.

LOCATION: City Hall Conference Room

1) CALLTO ORDER: The meeting was called to order at 1:00 pm.

2) ATTENDANCE:

PRESENT: Stacey Streetman, Chairperson (Ward 10), Ashlee Evans (Ward 11), Travis
Holleman (Ward 7), Wanda Smith (Ward 6)

ALSO PRESENT: Mayor Pitts, David Shepard, Jeft Tyndall, Stan Williams

3) ADOPTION OF MINUTES

Councilperson Smith made a motion to adopt the minutes as presented.
Councilperson Evans seconded the motion. The motion to adopt the minutes

passed without objection.

4) TOPICS FOR DISCUSSION AND CONSIDERATION

Funding options for historic and downtown structure repairs was moved to the end of the
agenda, with no objections, to be discussed after Mr. Tyndall arrived.



1.

Transportation Projects David Shepard, Stan Williams

2021 Transportation/Road Projects: (Mr. Williams will provide wording and

updates for this year’s requests)

o Add two additional lanes, both east and west, to the I-24 corridor
between  Clarksville-Montgomery =~ County &  Metropolitan
Nashville/Davidson County

o  Widen Rossview Rd. (SR237) from [-24 to Warfield Blvd. (SR374) with
curb and gutters

o  Widen Highway 41-A Bypass (SR12) to four lanes plus a center turn
lane from Dr. Martin Luther King, Jr. Parkway (SR76) to Riverside Dr.
(SR12-13)

o Obligate PE-Design funding in FY20-23 TIP for SR48/Trenton Rd.
(SR374/101st Pkwy to 1-24)

o  Obligate PE-NEPA funding in FY20-23 TIP for widening of I-24 from
Kentucky state line to SR76/Exit 11

o Obligate PE-Design funding in FY-20-23 TIP for extension of SR374
(Dotsonville Rd. to SR149)

o Obligate PE-Design funding for FY20-23 TIP for extension of SR374
(Dotsonville Rd. to UR79/SR76/Dover Rd.)

o Issue construction bids for sidewalks, service roads, Denny Lane, and
SR76 intersections in Spring 2021

Mr. Williams shared the three main steps of a project, explaining that many

projects occur in phases and are recurring projects :

o  Technical reports - looks at existing traffic, accidents, level of
congestion increases, then a projection of the impact, ie: how much will
this help.

o IfTDOT agrees, then hire environmental, right of way acquisitions

o  Final step is construction

Chair Streetman asked about adding crosswalks to the sidewalks on Madison
to this year’s request. Mr. Williams suggested the Committee not include and
allow the Streets Dept. to work on this project at a lower level.

The Mayor suggested that maps of projects/concept plans be shared when
presented to Council.

Chair Streetman suggested adding pedestrian overpasses over College St. at
APSU or add crosswalks. Suggestion was to pick one key location that will
make the most impact.



)

2.

Funding options for historic and downtown structure repairs Jeff Tyndall

How can the state assist owners or buyers make needed improvements so
that the building does not end up demolished. There are some smaller
funding options available but need to come up with a way to fund larger
expenses/projects.

Limited grant dollars available - entire state competes for those dollars.
Look at the possibility of low interest loans, reimbursement options from
the State, tax aversions.

Jeff to reach out to the THC for ideas and list of grants and will provide a
list of incentive plans already available and a gap analysis.

Councilmember Holleman asked if building constraints and standards are
too high regarding materials. Mr. Tyndall will provide a list of different
materials and costs but said there is not much difference in material costs.
The larger expenses included things such as shoring up brick walls and
larger structural improvements.

*Chair Streetman reminded the committee that these meetings are to go over all topics
and then come back as a committee to determine and vote on which five main topics will
be included on the agenda and which will be added as wish list items to be given to
Council to vote on.

ADJOURNMENT

The meeting was adjourned at 1:47 pm.



RESOLUTION 58-2020-21

A RESOLUTION SUPPORTING THE DECRIMINALIZATION OF OF SIMPLE
POSSESSION OR CASUAL EXCHANGE OF MARIJUANA FOR PERSONAL
USE

WHEREAS, the City Council finds that as a country, the United States spends
billions of dollars each year enforcing marijuana laws; and

WHEREAS, the City Council finds this enforcement has not had an impact on
marijuana usage and has created additional costs for communities and individuals;
and

WHEREAS, the City Council finds that an arrest for possession of marijuana can
have an impact on housing, student loans, future employment, child custody
determinations, and many other circumstances; and

WHEREAS, the City Council finds that data from the American Civil Liberties
Union (ACLU) shows that marijuana usage is roughly equal among whites and
blacks in the United States, but blacks are 3.64 times more likely to be arrested for
marijuana possession as whites; and

WHEREAS, the City Council finds that according to a 2018 ACLU report the state
of Tennessee was 9th highest in marijuana possession arrests per 100,000 people
with blacks being four times more likely to be arrested than whites.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE
CITY OF CLARKSVILLE, TENNESSEE, as follows:

1. The City Council hereby expresses the sense of the City Council in opposition to
the criminalization of marijuana possession in small amounts by users, and
further expresses its’ desire that enforcement of criminal laws for simple
possession or casual exchange of marijuana for personal use (see Tennessee Code
Annotated §39-17-418) should be the lowest enforcement priority for the City of
Clarksville Police Department; and

2. The City Council hereby expresses the sense of the City Council by requesting
that the District Attorney General for the 19™ Judicial District take an active
stance or position of not prosecuting persons for simple possession or casual
exchange of marijuana for personal use; and

3. The City Council hereby expresses the sense of the City Council by requesting
the Tennessee General Assembly to pass legislation to decriminalize simple
possession or casual exchange of marijuana for personal use (repealing TCA
§39-17-418); and requests the members of the local state delegation to the
General Assembly to introduce and promote such legislation, and actively work
to have such legislation approved.

REFERRED: March 4, 2021, to Legislative Liaison Committee



City of Clarksville Request for Legislation to Amend Tennessee Code Annotated (TCA) Section
20-12-119 to Permit Trial Courts to Award State and Local Governments Attorney Fees (Capped
at $10,000 in current state law) When Lawsuits Are Dismissed Pursuant to Rule 12 of the
Tennessee Rules of Civil Procedure

Often times, state and local governments, elected and appointed officials, and employees are
sued in state cowt where the claims are frivolous or lack any real merit. These lawsuits cost a
tremendous amount of time and money, paid by taxpayers, to defend against. Many times these
lawsuits are defeated and dismissed based upon Rule 12 of the Tennessee Rules of Civil Procedure,
for failure of the plaintiff to state a claim upon which relief can be granted. (See attached Rule 12,
Tenn. R. Civ. P.) In such cases, the court can award court costs, and discretionary costs, but not
attorney fees, except pursuant to Tennessee Code Annotated Section 20-12-119.

‘That sub-section (¢) of Section 20-12-119 states that in civil cases “where a trial court grants a
motion to dismiss pursuant to Rule 12 of the Tennessee Rules of Civil Procedure for failure to
state a claim upon which relief may be granted, the court shall award the party or parties against
whom the dismissed claims were pending at the time the successful motion to dismiss was granted
the costs and reasonable attorney’s fees incurred in the proceedings as a consequence of the
dismissed claims by that party or parties. The awarded costs and fees shall be paid by the party or
parties whose claim or claims were dismissed as a result of the granted motion to dismiss.” (See
attached Tenn. Code Ann. Section 20-12-119 (c))

However, subsection (c)(5) of Section 20-12-119 provides that “subsection (¢} shall not apply
to: (A) Actions by or against the state, other governmental entities, or public officials acting in
their official capacity or under color of law; ....”

Because of the large number of meritless lawsuits and claims that are filed against the state and
local governments, and public officials and employees, that are dismissed pursuant to Rule 12 of
the Tenn. R. Civ, P. for failure to state a claim upon which relief may be granted, and because of
the consequent costs both in terms of time and money, born by taxpayers, to defend against such
lawsuits, it is submitted that subsection (c)(5)(A) of Section 20-12-119 should be deleted in its
entirety. Deletion of this portion of this specific subsection would then permit a trial court to award
attorney fees, with an existing cap of $10,000 pursuant to subsection (¢)((4), to the state, or local
governments in connection with the Rule 12 dismissal of claims or lawsuits.



TENN ESSEE RULES OF CIVIL PROCEDURE

Effective January 1, 1971

Includmg Amendments Received Through
July 15, 2020

ol ' & " : Research Note

See Rules of Cwal Procedure Amwtated Yth ( Tennessee Practice, volumes 3 and 4), fm a comprehenswe h
‘ t1 reqtment of pmcmce and, procedure under these Rules. Procedural forms for use in civil cases are
set fmh mn szl Py ocedme Forms, 3rd (Tennessee Practice, volumes § and 6).
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Rule 11.02

RULES OF CIVIL PROCEDURE

belief, formed after an inquiry reasonable under the circum-
stances,— :

(1) it is not being presented for any 1mp10pe1 purpose, such
as to harass or to cause unnecessary delay or needless increase
in the cost of litigation;

(2) the claims, defenses, and 0the1 legal contentions therein

_are warranted by existing law or by a nonfrivolous argument

for the extension, modification, or reversal of existing law or the
establishment of new law;

(3) the allegations and other factual contentlons have eviden-
tiary support or, if specifically so identified, are likely to have

evidentiary support after a reasonable gpportunity for further |

investigation or discovery; and

(4) the denial of factual contentions are warranted on the
evidenece or, if specifically so identified, are reasonably based.on
alack of 1nf0rmat10n or belief. ;
[Amended effective August 1, 1987; July 1, 1995.]

_‘ Rule 11. 03 Sanctmns |

If after notice and a-reasonable:opportunity to respond, the
court determines that subdivision 11.02 has been violated, the
court may, subject to the conditions stated below, impose an
appropriate sanction upon the attorneys, law. firms, or parties
that have violated subdivision 11.02 or are xesponslble for the
violation. ;

(1) How Initiated.
(@) By Motion. A motion for sanctmns under this rule shall

be made separately from other motions or requests and shall -

describe the specific conduct alleged to violate subdivision
11.02. It shall be served as provided in Rule 5, but shall not be
filed with or presented to the court unless, \wthm 21 days after

‘service ‘of the motion (or such other penod as. the court may

prescribe), thé challenged paper, claim, defense, contention,
allegatmn, or denial is not withdrawn or appr opnately correct-
ed. " If warranted, the court may award to the party prevailing
on the motion the reasonable expenses and attorney’s fees

incurred in presenting or opposing the motion. Absent excep- -

tional cir cumstances a law firm shall be held jointly r esponsnble

for violations commltted by its par tners, assocmtes, and em-
ployees. :

(b) On Cowrt’s Initiative.

to violate subdivision 11.02 and directing an attorney, law firm,
or party to show cause why it has not violated subdivision 11.02
with respect thereto.

(2) Nature of Sanctions; Limitations. A sanctionimposed
for violation of this rule shall be limited to what is sufficient to
deter repetition of such. conduct or comparable conduct by
others similarly situated. Subject to the limitations in subpara-
graphs-(a) and (b), the sanction may consist of, or:include,
directives of a nonmonetary nature, an order to pay a penalty
into court, or, if imposed on motion and warranted for effective
deterrence, an ordeér directing payment to the movant of some
or all of the reasonable attorneys’ fees and othe1 expenses
1ncu1red as a direct result of the violation. i ]

(a) Monetary sanctions may not be awarded against a
represented party for a violation of subdmsmn 11.02(2).

(b) Monetary sanctions ‘may not be awalded on the comt‘
initiative unless.the court issues its order to show cause bef01e
a voluntary dismissal or settlement of the claims: made by or
against the party Wl’llch is, or whose attomeys are,” to be
sanctioned.

(3) Orxder. When imposing sanctlons, the cmut shall - de-
seribe the conduct determined to constitute a violation of this
rule and explain the basis for the sanction imposed.

[Amended effective August 1, 1987; July 1, 1995 Julyl 2003]

Ad\lsury Commission Comment to 2{]03 Arnendment
‘A spelling error is corrected in Rule 11.03(2); there is no stibstantive change.

" Rule 11.04, Inapplicability to Discovery.

" Subdivisions 11.01 through 11.03 of this rule do not apply to
disclosures and-discovery requests, 1esponses, objections, and
motions that are sanect to'the prowslons of Rules 26 thr ough
3.

[Amended eft‘ectweAugust 1, 1987; Julyfll, 1995_.] o o . Vif-.

Rule 12. . Defenses and Objections: When and How Presented by
Pleadmg or Motion: Motions for Judgment on Pleadmgs

Rule 12.01. When Plesented

".A defendant shall serve an answer within 30 days after the
service of the summons and complaint upon the defendant. A

pairty served with a pleading stating a cross-claim against such -

party shall serve an answer thereto within 30 days after the
service upon him or her. The plaintiff shall serve a reply to-a
counterclaim in the answer within 30 days after service of the

© answer, or, if a reply is ordered by the court, within 30 days

after service of the order, unless the order otherwise directs.
The service of a motion permitted under this rule alters these
periods of time as follows, urless a different time is fixed by
order of the court: (1) if the court denies the motion .or
postpones its disposition until. the trial on the merits, the
responsive pleading shall be served within 15 days after notice
of the court’s action; (2) if the eourt grants a motion for a more

26

definite ‘statement the 1espons1ve pleadmg shall be served
within 15 days after the service of the more definite statement
[Almznded effective July 1, 1999.] -

Advnsory Commlssmn Comment

Rule 12,01 requires that the defendant serve an answer within 30 days afte1
being served with surnmons and complaint, and also'allows the plaintiff 30 days in
which to serve an answer to a counterclaim or a reply if one is requived. The Rule
does not change T.C.A: § 20-2-205 and T.C.A. § 20-2-215 which .govern the
special situation where service is had. through the Secretary of State upon the
personal representatives of decedents who were nomes;dents or iessdents who
were outside the state. -
[Comment amended effective May 117,2005.] ¢

Rule 12.02. How Presented
Every defense, in law or fact, to a claim for relief.in any
pleading, whether a claim, counterclaim, eross-claim, or third-
party clalm, shall be asserted in the responsive pleading thereto

On its own initiative, the court .
may enter an order deseribing the specific conduet that appears.
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DEFENSES AND OBJECTIONS

Rule 12.07

if one is required,‘except that the following defenses may at the
option of the pleader be made by motion in writing: (1) lack of
Jurisdiction over the-subject matter, (2) lack of jurisdiction over
the person, (3) improper venue, (4) insufficiency of process, (5)
insufficiency of service of process, (6) failure to state a claim
upon which relief can be glanted (7) failure to join a party
under Rule 19, and (8) specific negative averments made
pursuant to Rule 9.01." A motion making any of these defenses
shall be made before pleading if a further pleading is permitted.
No defense or objection is waived by being Jomed with oné or
more ‘other defenses or. objections in a responsive pleadlng or
motion. If a pleadmg sets forth a claim for relief to which the
adverse party is not.required to serve a responsive pleadmg,
the'adverse party may assert at the trial any defense in law or
fact to the claim for relief. If, on a motion asserting the
defense numbered (6) to dlsnuss for failure to state a claim

upon which relief can be granted, matters outside the pleading’

are presented to and not exeluded by the ‘court, the motion shall
be treated as one for summary judgment and disposed of as
provided in‘ Rule 56, and all parties shall be given reasonable

opportunity to present all maber:al :made pertinent to such a’

motion by Rule 56.
[Amended effective July 1, 2001.]

Advisory Commission Commenlt_

Rule 12.02 provides that certain matters may be raised as a defense.by motion.
These matters may, at the option of the pleader, be set out in the answer.
Matters reached by motion expressly include those specific negative averments
which are required by Rule 9.01 when a party wishes to raise an issue as to the
legal existence of any party or the capacity to sue or be sued. Thelast sentence
of the rule allows the parties to present matters outside the pleadings and thus to
determine whethér or not there exists a genuine issue which requires trial.

[Comment amended effectave July 1,1993; May 17 2005.]

\
o

Adwsory Commission Comment, to 2001 Amendment

Rule 12.04. - Preliminary Hearings

On application of any party, the defenges specﬁ“ cally enumer-
ated-(1) through (8) in 12,02, whether made in a pleadmg or by
motion, and the motion for judgment mentioned in 12.03 shall
be. heard and determined before trial unless the court orders
that the hearing and determination theleof be defened until
the trial,

Advisory Commission Comment

Rule 12,04 allows certain’ defenses, whether raised by pleading or on motion,
and the motion for judgment on the pleadings to be disposed of in advance of trial,
upon application of any party, but the _]udge may defer hearing and determination
of these matters until the trial.

[Comment adopted effective May 17, 2005.]°

“Rule 12.05. Motion for More Définite Statement

If a pleading to wh:ch a responsive pleading is permitted is so
vague or amblguous that a party carinot 1easonab]y be required
to.frame a’ responsive pleading, the party may move for a more
definite statement before interposing a responsive pleading,
The motion shall point out the defects complained of and the
details desired. If the motion is granted and the order of the
court is not obeyed within 15 days after notice of the order or

- within'such other’ time as the court may fix, the court may

This change ‘conforms Rule 12.02(7) to revised Rule 19 under which a party is

ravely * mdlspensable Rule 19 presently deals with.“persons to 'be joined if
feasible.” Rule 12.08 remains unchanged, because a late objection based on Rule
19 should be pe1 mitted only when a party is truly “indispensable.”

Advnsory Cnmmlsswn Cominent [2014]

-‘ Eftectlve July 1, 2012, Tennessee Code Annotated Sectum 20-12-119 was

amended to add subsectlon {(c) which authorizes the frial cowrt, under- certain
cireumstances, to award costs and reasonable and necessary attorney’s fees to a
party who prevails on a motion te dismiss for failure to state a claim upon which
relief may be granted. Section 20-12-119(c) requires the party or parties whose
claim or claims were d1srmssed to pay the awatr ded costs and fees.

‘ Rule 12. 03 Motmn for- Judgment -on the Pleadmgs

- After the pleadings are closed but within such time as not to

.delay the trial,- any party may move for judgment on the

pleadings. If, on.a motion for judgment on the pleadings,
matters outside the pleadings are presented to and not exclud-
ed by the court, the motion shall be treated as one for summary
judgment and disposed of as provided in Rule 56, and all parties
shall -be given reasonable opportunity to present all materil

- made pertinent to such a motion by Rule 56..-

Advisory Commission Comment

Rule 12.03 provides for the filing of a motion for judgment on the pleadings. It
should be noted that if matters outside the pleadings are presented to and not
excluded by the court, the motion is converted by Rule. 12,03 into a motlon for
summary judgment and is disposed of in accordance with Rule 56

[Comment amended effective May 17, 2005.]

strike the pleading to which the motion was dlrected or may
make such order as it deems just. ;

- Advisory Commission Comment

Rule 12.05 provides that; if a pleading to which 4 responsive pleadmg is
permitted is so vague or ambiguous that a party cannot reasonably be réquired to
frame a responsive pleading, the cowrt on motion may direct a more specific
statement, If the cowrt’ grants the motlon. Rule 12.05 estabhshes a 16-day (or
otherwise as fixed by the court) limit mthm which the vague or amblg'uous
pleading must be corrected. :

[Comment amended effeebve May l’i' 2005]

N e Rule 12 06 Motmn to Strlke

_Upon motion made by a party before mspondmg to a
pleading or, if ho responsive pleading is permitted by these
rules, upon motion made by a party within 80 days after the
service of the pleading upon the party or upon the court’s own
initiative at any time, the court may order stricken from any
pleading any insufficient defense or any redundant, 1mmater1a1
1mpert1nent or scandalous matter. -

Adv:sory Commlsswn ‘Comment

Rule 12.06 provides for stmkmg out insufficient defense, or redundant,
1mmatena] impertinent or scandalous matter, If a party wishes to make a
motion to strike, ‘the party must do so before responding to the objectionable
pleading, or if no lesponswe pleading is’ permitted, within 30 days after the
objectionable pleading is served on the party. No mention of costs is made in
Rule 12,06, but under Rule 54.04 the court could tax costs amsmg from an order to

. strike against the offending party.

[Comment amended effectwe May 11, 2005 1

Rule 12.07, Consohdatlon of Defenses

A party who makes a motion under this rule may join it with
the other motions herein provided for and then available to the
party. If a party makes a motion under this rule and does not
include therein all defenses and objections then available to the
party which this rule permits to be raised by motion, the party
shall not thereafter make a motion based.on any of the defenses
or objections so.omitted, except as provided in 12.08;

27




Rule 1207 '~ RULES OF CIVIL PROCEDURE

Advisory Commission Comment

The pleader-has the option originally not to resort toa metion, but to include all
the pleader’s defenses in the answer, But if the pleader by motion raises any of
the defenses which can be thus raised, the pleader must at that time raise all such
defenses which are available; if the pleader fails to do so he or she cannot
thereafter raise these other defenses by motion, The Rule is designed to prevent
seriatim defense by motion, with the consequent delay. Rule 12.07 is subject to
the provisions of Rule 12.08 which allows certain defenses to be made even though

not consolidated with an eatlier motion. -

Rule 12,08, Waiver of Defenses

A party waives all defenses and objections which the party
does not present either by motion as hereinbefore provided, or,
if the party has made no motion, in the party’s answer or reply,
or any amendments theveto, (provided, however, the defenses
enumerated in 12.02(2), (3}, (4} and (5) shall not be raised by
amendment), except (1) that the defense of failure to state a
claim upoh which relief can be granted, the defense of failure to
join an indispensable party, the defense of lack of eapacity, and
the objection of failure to state a legal defense to a claim may
also be made by a later pleading, if one is permitted, or by
motion for judgment on the pleadings or at the trial on the
merits, and except (2) that, whenever it appears by suggestion

Rule 13, ’Cuuntefclaim and Cross-Claim

Rule 13.01. Compulsory Counterclaims

A pleading shall state as a counterclaim any claim, other than -

a tort claim, which at the time of serving the pleading the
pleader has against any opposing party, if it arises out of the
transaction or eccurrence that is the subject matter of the
opposing party’s claim and does not require for its adjudication
the presence of third parties of whom the court eannot acquire
jurisdiction, except that a claim need not be stated as a
counterclaim if at the time the action was commenced the claim
was the subject of another pending action. This rule shall not
be construed as requiring a counterclaim to be filed in any court
whose jurisdiction is limited 2ither as to subject matter or as to
moneétary amount so as to be unable to entertain such counter-
claim. - o )

Advisory Cemmission Comment -

Rule 13.01 requires that a party who has & claim, othet'than a tort claim, which
arose ot of the same transaction or occurrence as the claim of the opposing party,
assert the claim by way of counterclaim. Multiplicity of suits is avoided by
requiring all matured claims avising between. the parties out of the same
transaction or occurrence to be settled in a single proceeding, Exceptions are
made to protect a party against injustice. The exception of tort sctions from this
Rule was made beeause these Rules do not affect the law of venue; in tort actions,
a claimant may have a legitimate choice of venue among several counties. So long
as the venue laws permit such choive, the Committee felt that injustice could

result from making tort elaims subject to this Rule, : e
[Comment amended effective May 17, 2005.]

Rule 13.02. Permissive Counterclaim

" A pleading may state ag a counterclaim any claim against an
opposing party, whether or not arising out of the transaetion or
occurrence that is the subject matter of the opposing party’s
claim, - :

) Advigery Commission Comment
Rule 13,02 is very broad and allows a party to stato by way of counterclaim any

elaim which he or she may have against the opposing party, without regard to the
souree of the claim. In the event that the counterelaim should make it difficult for

of the parties or otherwise that the court lacks jurisdiction of
the subject matter, the court shall dismiss the action. The
ohjection or defense, if made at the trial, shall be disposed of as
provided in Rule 15 in-the light of any evidence that may have
been received. ) : ‘ \
[Amended effective July I, 2009.3

Advisory Commission Comment

Rule 12,08 specifies that, in general, defenses not raised by motion or answer
are waived, but the waiver does not apply to the defense of lack of jurisdiction
aver the subject matter and certain other specified defenses relating to-statement
of legally sufficient claim or defense, or to failure to join necessary parties. The
parties cannat by waiver or otherwise confer jurisdiction over the subjeet matter,
and the othér exceptions relate to questigns which shoutd not be waived; the
defects they iely upon can be remedied by amendment if facts permit, and if the
facts do not permit an amendment, the defects are of such jmportance that the
defenses based thereon should not be waivable by failure to present them at the
earliest opportunity. o ) . :

2009 Advisory Commission Cormment

‘Rule 12.08 is amendéd to state the deadline for vaising a defense of lack of
capacity under. Rule 9.0¢. This defense is found in Rule 12.028) by cross-
reference to Rule 9.01. Lack of capacity can be raised as late as at the trial on the
merits. : ' .

the jury or cowrt to follew the-issues in ‘o single trial, the court may order a
separate trial of the counterclaim under Rule 42.02, .

[Comment amendet effective May 17, 2005.]

Ruie 13.03. Countercléim Exceeding
' Opposing Claiin

A counterclaim may or may not diminish or defeat the
recovery sought by the opposing party, It may claim relief
exceeding in amount or different in kind from that sought in the
Rleading of the opposing party. - ‘ o

Advisory Commission Comment

Rule 13.03 provides that a counterclaim may claim velief exceeding in amoynt or
different in kind from the relief sought in the pleading of the opposing party. As
the scope of countérclaim is' greatly enlarged, it is necessary that the relief
grantéd on 4 counterclaim not be limited to the same amount or kind claimed in
the original complaint. :

fComment amended effectivé May 17, 20051

Rule 13.04. Counterclaim Against
the State of Tennessee

These rules shall not be construed to enlarge beyond the
limits now fixed by law the right to assert eounterclaims or to
‘claim credits against the State of Tennessee or an officer or
ageney thereof or any subdivision thereof,

Advisory Cormmission Comment

The right to assert claims against the State or an officer, agent, or subdivision
thereof should not be enlarged by procedural rutes. Accordingly, the disclaimer
of Rule 13.04 is inserted. ) : :

Rule 13.05, Countérclaim Maturing
or Acquired After Pleading

A claim which either matured or was acquired by the pleader
after serving the pleading may, with the permission of the
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[West’s Tennessee Code Annotated
| Title 20. Civil Procedure
[Chapter 12. Costs (Refs & Annos)

T.C. A. § 20-12-119

§ 20-12-119. Civil cases generally; motion to dismiss for failure to state a claim granted

Effective: July 1, 2012

Currentness

(a) In all civil cases, whether tried by a jury or before the court without a jury, the presiding judge shall have a right to
adjudge the cost.

(b) In doing so, the presiding judge shall be authorized, in the presiding judge’s discretion, to apportion the cost between the
litigants, as in the presiding judge’s opinion the equities of the case demand.

(©)(1) Notwithstanding subsection (a) or (b), in a civil proceeding, where a trial court grants a motion to dismiss pursuant to
Rule 12 of the Tennessee Rules of Civil Procedure for failure to state a claim upon which relief may be granted, the court
shall award the party or parties against whom the dismissed claims were pending at the time the successful motion to dismiss
was granted the costs and reasonable and necessary attorney’s fees incurred in the proceedings as a consequence of the
dismissed claims by that party or parties. The awarded costs and fees shall be paid by the party or parties whose claim or
claims were dismissed as a result of the granted motion to dismiss.

(2) Costs shall include all reasonable and necessary litigation costs actually incurred due to the proceedings that resulted from
the filing of the dismissed claims, including, but not limited to:

(A) Court costs;

(B) Attorneys’ fees;

(C) Court reporter fees;
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(D) Interpreter fees; and

(E) Guardian ad litem fees.

(3) An award of costs pursuant to this subsection (c) shall be made only after all appeals of the issue of the granting of the
motion to dismiss have been exhausted and if the final outcome is the granting of the motion to dismiss. The award of costs
and attorneys’ fees pursuant to this section shall be stayed until a final decision which is not subject to appeal is rendered.

(4) Notwithstanding any other provision of this section, the court shall not require a party to pay costs under this section in
excess of a combined total of ten thousand dollars ($10,000) in any single lawsuit. Where multiple parties are entitled to
recover their costs from a single party under this section and those parties’ combined actual costs under this section exceed
ten thousand dollars ($10,000), then the court shall apportion the awarded costs to the moving parties in proportion to the
amount of each moving party’s incurred costs unless agreed otherwise by the moving parties. Nothing in this section shall be
construed to limit the award of costs as provided for in other sections of the code or at common law.

(5) This subsection (c) shall not apply to:

(A) Actions by or against the state, other governmental entities, or public officials acting in their official capacity or under
color of law;

(B) Any claim that is dismissed by the granting of a motion to dismiss that was filed more than sixty (60) days after the
moving party received service of the latest complaint, counter-complaint or cross-complaint in which that dismissed claim
was made;

(C) Any claim that the party against whom the motion to dismiss was filed withdrew, or in good faith amended to state a
claim upon which relief may be granted; however, this subdivision (¢)(5)(C) shall not apply unless a pleading providing
notice of the withdrawal or amendment was filed with the court and delivered to the opposing party or parties at least three
(3) days before the date set for the hearing of the motion to dismiss or by the deadline for the filing of a response to the
motion to dismiss, whichever is earlier. Nothing in this section shall be construed to prevent a party from striking its own
motion to dismiss;

(D) Actions by pro se litigants, except where the court also finds that the pro se party acted unreasonably in bringing, or
refusing to voluntarily withdraw, the dismissed claim;

(E) Any claim which is a good faith, non-frivolous claim filed for the express purpose of extending, modifying, or
reversing existing precedent, law or regulation, or for the express purpose of establishing the meaning, lawfulness or
constitutionality of a law, regulation or United States or Tennessee constitutional right where the meaning, lawfulness or
constitutionality is a matter of first impression that has not been established by precedent in a published opinion by the

WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2



§ 20-12-118, Civil cases generally; motion to dismiss for failure..., TN ST § 20-12-119

Tennessee supreme court, court of appeals, court of criminal appeals, a United States district court in Tennessee, or by the
United States supreme court. This subdivision (¢)(5)}E) shail not apply unless at the time the successful motion to dismiss
was filed the party that made the dismissed claim had specially pleaded in its latest complaint, counter-complaint or
cross-complaint that the dismissed claim was made for one (1) of the express purposes listed above and cited the contrary
precedent or interpretation the party seeks to distinguish or overcome, or whether the issue to be decided is a matter of first
impression as described in this subdivision (c)(5)}{E); or

(I') Any claim for which relief could be granted under a law, a court precedent published by a court described in
subdivision (c)(5)(E), or a regulation, that was in effect and applicable to the claim at the time the motion to dismiss was
filed; where that law, precedent or regulation was cited in the pleading in which the dismissed claim was made or in the
response to the motion to dismiss; and where the motion to dismiss the claim was granted due to the subsequent repeal,
amendment, overruling or distinguishing of that law, regulation or published court precedent.

(6) This section shall not be construed to limit the ability of any court to disimiss a claim or assess costs against a party whose
claim: has been dismissed, where penmitted or required by other law, cowrt rule or at common [aw.

Credits

1917 Pub.Acts, c. 107, § 1; 2012 Pub.Acts, c. 1046, § 1, eff. July 1,20]2.

Formerly Shannon’s Code, § 4962al; 1932 Code, § 9116; § 20-1621.

Notes of Decisions (39)

T.C. A, §20-12-119, TN ST § 20-12-119

Cwrrent with laws from the 2021 First Regular Sess. of the 112th Tennessee General Assembly, eff. through June 30, 2021,
as well as the following chapters that include amended or adopted content effective July 1, 2021; Public chapters 36, 60, 65,
70, 86, 87, 91, 93, 97, 100, 104, 107, 108, 115, 125, 132, 134, 138, 139, 143, 144, 147, 150, 152, [55, 162, 163, 164, 166,
168, 169, 176, 180, 181, 182, 183, 184, 188, 189, 205, 206, 207, 210, 213, 214, 215, 2106, 218, 220, 221, 223, 225, 227, 228,
235,236, 240, 245, 246, 248, 252, 259, 260, 265, 266, 270, 272, 275, 277, 278, 280, 284, 291, 292, 293, 294, 295, 298, 299,
300, 303, 304, 307, 310, 311, 319, 322, 328, 334, 335, 341, 344, 345, and 566. Pursvant to §§ 1-1-110, I-1-111, and 1-2-114,
the Tennessee Code Commission certifies the final, official version of the Tennessee Code and, until then, may make
editorial changes to the statutes. References to the updates made by the most recent legislative session should be to the Public
Chapter and not to the T.C.A. until final revisions have been made to the text, numbering, and hierarchical headings on
Westlaw to conform to the official text. Unless legislatively provided, section name lines are prepared by the publisher.
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